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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

v, CR. NO. 05-394 (RBW)

I. LEWIS LIBBY,
also known as “Scooter Libby,”
Defendant.

Oral Argument Requested

R s

MOTION OF 1. LEWIS LIBBY TO ADMIT EXPERT TESTIMONY
UNDER FEDERAL RULE OF EVIDENCE 702

Defendant I. Lewis Libby, through his counsel, moves the Court to admit, under Fed. R.
Evid. 702 and U.S. Const. Amends. V and VI, the expert testimony of Dr. Robert A. Bjork
regarding widely-accepted findings from the science of memory. A summary of the testimony
Mr. Libby proposes to offer through Dr. Bjork, as well as the bases and reasons for that
testimony, have been provided to the government in accordance with Fed. R. Crim. P.
16(b)(1)(C), and are attached to this motion as Exhibit A. Dr. Bjork’s curriculum vitae is
attached as Exhibit B.

MEMORANDUM IN SUPPORT

The charges against Mr. Libby rest on statements and testimony he gave the FBI and the
grand jury regarding details of conversations he had with three reporters and several government
officials during the spring and summer of 2003. In an attempt to prove those charges, the
government will present testimony by the reporters and the government officials about those
conversations. With limited exceptions, that testimony will be unsupported by any
contemporaneous notes or other corroborating evidence. For his part, Mr. Libby will contend

that, in many cases, it is the government witnesses who have misremembered the facts, and that
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any errors #e made in describing the events were the result of confusion or faulty memory, not
any intent to misrepresent the truth. Mr. Libby will show that the snippets of conversation at
issue in this case took place amid a rush of pressing national security matters that commanded
his attention throughout his long and stressful work day. Like most of the government witnesses,
Mr. Libby has no notes reflecting the portions of the conversations at issue in this case, with the
exception of a conversation in early June with the Vice President. Except for that single
conversation, he spoke to the FBI, testified before the grand jury, and will testify at trial (if he
chooses to take the stand) based on his recollection alone.

As the foregoing makes clear, issues of memory—including how memory works and why
it fails—will be crucial to the jury’s determination of Mr. Libby’s guilt or innocence. The
government will contend that both its witnesses and Mr. Libby remember the relevant snippets of
conversation clearly and that Mr. Libby’s descriptions of those snippets are deliberate lies. To
counter these contentions, Mr. Libby may seek to present Dr. Bjork’s expert testimony to show
that it is entirely plausible, given how memory has been found to function, that Mr. Libby or the
government witnesses—or both—have innocently confused or misremembered the conversations
on which this case turns.

The testimony that Mr. Libby may elicit from Dr. Bjork will assist the jury by providing
information about the findings of memory research that are not already known to the jurors.
Several studies, including a recent survey of potential jurors in the District of Columbia, report
that many of the core findings of memory research—findings that are well-established and
generally accepted in the relevant scientific community—are not known or understood by the
average juror. Yet those findings are vitally necessary to a proper understanding of the issues in

this case. For these reasons, the expert testimony Mr. Libby proposes to offer through Dr. Bjork
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is admissible under Fed. R. Evid. 702. Indeed, Mr. Libby must be permitted to present this
testimony as part of his Fifth and Sixth Amendment right to challenge the government’s case and

present a full and vigorous defense.

ARGUMENT

I THE STANDARD FOR ADMISSION OF EXPERT TESTIMONY UNDER
FEDERAL RULE OF EVIDENCE 702.

Under Rule 702, the trial court “must ensure that any and all scientific testimony or
evidence admitted is not only relevant, but reliable.” Daubert v. Merrell Dow Pharmaceuticals,
509 U.S. 579, 589 (1993). The rule does not impose a “heightened threshold” of admissibility
for expert testimony. Ambrosini v. Labarraque, 101 F.3d 129, 134 (D.C. Cir. 1996). Rather, it
charges the trial court with the “limited” role of “gatekeeper.” Id. at 134-35, 138 n.11. As
gatekeeper, a court must safeguard the jury from “subjective belief and unsupported speculation”
irrelevant to the case at hand. /d. at 134 (citation and internal quotation marks omitted). But the
court’s role ends there. As the Supreme Court has recognized, any stricter scrutiny would
threaten to invade the province of the jury and would be at odds with the “liberal thrust of the
Federal Rules and their general approach of relaxing the traditional barriers to ‘opinion’
testimony.” Daubert, 509 U.S. at 588 (citation and internal quotation marks omitted). Indeed,
the presumption underlying Rule 702 is that expert testimony will be admitted. Weinstein’s
Federal Evidence § 702.02[1] (2d ed. 2006) (citing cases); see Fed. R. Evid. 702 Advisory
Committee Notes to 2000 Amendment [hereinafter 2000 Advisory Committee Notes] (noting
that the exclusion of expert testimony is “the exception rather than the rule”).

Consistent with Rule 702’s basic purposes, the Supreme Court set forth in Daubert a two-
prong test for admissibility of expert testimony. The test requires “a preliminary assessment [1]

of whether the reasoning or methodology underlying the [expert] testimony is scientifically valid
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